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37qi«f avi 'rut Name & Address of the Appellant / Respondent
Mis. BRR Enterprises Pvt. Ltd. 308, 3rd floor, Sukun Business Centre,

Nr. Fairdeal House, Swastik Cross Roads, C.G. Road, Ahmedabad-380009
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{A}
uf@raw h argr 3r4tr zrr a lnar lAny person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. .

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

(i)

where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

-±-" State Bench qr Area Bench of Appellate Tribunal framed under GST ·Act/CGST Act other than
as

{ii)

mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

{iii) .
Appeal to the Appellate Tribunal shall be filed as prescribed under ,Rule 110 of CGST Rules, 2017 and
shall be· accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or lnreut Tax Credit

. ,

involved or the difference in Tax or Input Tax Credit involved or the amount of fine, ee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand .

(B)
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST

.+; '

APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-OS online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112/(8) of the CGST Act, 2017 after paying -

{i)
Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, BS is
admitted/accepted by the appellant, and

{ii) A sum equal to twenty five per cent of the remaining
amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from. the said order,
in relation to which the appeal has been filed.

lti)
The Central Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate

» ,

Tribunal enters office, whichever is later. j
,-·.i.

(C}
a 3rd1n f@at at 3r4tr a(fra a ifra nra, faaa 3iaaan rancii h
Rae,a4off fa»mafrzr lalzzwww.cbic.gov.in qt er aaa &l
For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.in. - '
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F.No. : GAPPL/ADC/GSTP/}42/2022

ORDER-IN-APPEAL

Brief facts of the Case :
M/s. BRR Enterprise Private Limited, 308, III Floor,

Sukuan Business Centre, Swastik Cross Road, CG Road, Ahmedabad
380009 (hereinafter referred as 'Appellant') has filed the present appeal
against Order No. ZU2410210160090 dated 12.10.2021 (hereinafter
referred as 'impugned order') passed by the Assistant Commissioner,

CGST, Division VI (Vastrapur), Ahmedabad South (hereinafter referred as

'adjudicating authority).

2. Briefly stated the fact of the case is that the appellant

registered under GSTIN 24AAJCB1706E1Z7 has filed refund claim for

Rs.16,30,446/- refund of ITC accumulated on account of export of goods
without payment of tax for the tax period May 2021. The appellant was
issued Show Cause Notice Reference No. ZX2409210054511 dated
03.09.2021 for rejection of refund on the ground that "DGGSTI, AZU,
Ahmedabad informed that ITC taken by you from various/some supplies are
not in existence. In view of this you are show caused as to why your refund

should not be rejected." The adjudicating authority vide impugned order

held that refund of Rs.16,30,446/- was inadmissible on the ground 'Other'

and on the ground that "it is observed by DGGI, AIU, Ahmedabad that some
of the suppliers from whom ITC availed by· you are not in existence and hence
ITC availed by you is not found genuine. The reply filed by you does not cover

the details of all suppliers and hence not proper".

3. Being aggrieved the appellant filed the present appeal on

23.12.2021 on the following grounds:
The adjudicating authority has violated the principles of natural justice by
passing the impugned order wherein the entire refund claim was rejected and

-.±
without giving an opportunity of being heard. The entire application of refund
is complete as per Section 54 read with CGST Rules as evidenced by the
acknowledgement in Form RFD 02 ; the impugned order was passed without
considering the facts of the case and providing sufficient opportunity of being
heard to a bona-fide· tax payer thereby defeating the principle of intelligible
differentia. The appellant relied upon decision in the case of Mls. Aluminium·


Corporation of India Vs UOI 1978 (2) ELT (J 320) (SC). They had submitted
status of GSTIN.of suppliers on 15.09.2021 wherein it was clearly mentioned
that the status of the all its suppliers is 'active' and all suppliers ha ·
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discharged tax liability. The adjudicating authority has failed to appreciate
this fact. The adjudicating authority failed to acknowledge the declaration
made by them that no demand/recovery proceedings have been initiated
against them. The impugned order was passed on the 'basis of assumptions,
presumptions, conjectures and surmises and without proper consideration of

tie±
.facts, records, opportunity of being heard and submissions therein and hence
liable to be set aside. On the contention of compulsory sanction ofprovisional

refund, the appellant relied upon decision of Hon'ble High Court of Telangana

in the case of Ml s. Bhagyanagar Copper Private Ltd Vs CBIC (Writ Petition No.
15804 of 2021); on the contention of vague and unclear show cause notice the
appellant relied upon the decision of Hon'ble High Court of Gujarat in the case
of M/s.Arcelor Mittal Nippon Steel India Ltd Vs Assistant Commissioner (SCA
No. 11043 0f 2020) and on the contention ofprotecting interest of revenue, the

appellant relied upon decision in the case of Ml s. Radha Krishna Industries
Vs State of Himachal Pradesh and Ors. (2021-VIL-50-SC). The appellant
further contended that the basic purpose behind bringing GST into the Indian
Economy is to remove cascading effect of taxes by providing for ITC on all
-inputs and input services which can be used for payment of output tax to

•avoid unnecessary blockage of working capital, avoid double taxation and
"allowing free flow of credit in the system ; that the scheme of CGSTAct makes
aforementioned object very clear since Section 16 and 49 of the Act clearly
provide for ITC on any supply of goods or services used or intended to be used
in the course offurtherance of business which can be used forpayment of tax.
The impugned order passed by the adjudicating authority is liable to set aside
as it is contrary to the facts on. records and has been passed without

considering the statutory provisions and without application of mind and on
the basis of assumptions, presumptions, conjectures and surmises without
proper consideration of facts, records and opportunity of being heard and
submissions therein and hence rejection of refund claim without providing

· - sufficient opportunity of being heard is illegal, unjustified, bad in law and
hence needs to be summarily quashed to meet the ends of justice. In view of
above submissions the appellant requested to quash and set aside the

impugned order and grant refund to them along with interest.

4. Personal hearing was held on dated 19.07.2022. Shri

Jaykishan Vidhwani, authorized representative appeared on behalf of the
appellant on virtual mode and stated that they have nothing more to

qi }
to their written submission till date. «cos.a
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Discussion and Findings :
5{i). I have carefully gone through the facts of the case

available on records, submissions made by the 'Appellant' in the Appeals

Memorandum. I find that the 'Appellant' had preferred the refund

application on 05.07.2021 on account of "Refund of ITC on Export of Goods

8 Services without Payment of Tax" for the amount of Rs.16,30,446/- for
the period May'2021. I find that the adjudicating authority. has mainly

rejected the said refund claim on the ground that 
- DGGI, AZU, Ahmedabad has observed that some of the suppliers

from whom the appellant has availed ITC are nonexistent, hence ITC

availed is not found genuine.
- Reply filed by appellant does not cover details of all suppliers and

hence not proper.

5(ii). I find that the appellant in the present appeal contended

that the entire refund application is complete as per provisions of Section
54 of the CGST Act, 2017 ; that refund claim is rejected without providing

opportunity of being heard ; that they have submitted status of GSTIN of
all its suppliers as on 15.09.2021, wherein status is 'Active' and all its
suppliers have correctly discharged tax liability as on 15.09.21 ; that as
on 16.09.21 no demand/recovery proceedings initiated against appellant;ams .«a

that impugned order is passed on the basis of assumptions, presumptions

without proper consideration of facts, records, opportunity of being heard;
refund claim rejected without considering statutory provisions ; rejection
of refund claim without providing sufficient opportunity of being heard is
illegal, unjustified, bad in law and hence needs to be summarily quashed

to meet the ends of justice.

5(iii). In view of above facts, report/comments were called for

from the Assistant Commissioner, CGST, Div. VI (Vastrapur), Ahmedabad

South on the following points :
I. Gist of case booked by DGGI, AZU, Ahmedabad
II. Copy of communication received from DGGI, AZU regarding wrong

availment of ITC by the Appellant.
III. Present status of case i.e. details of SCN issued and OIOpassed by the

adjudicating authority, ifany, against the appellant. ,. :
IV. The statutory provisions under which refund claim merit rejection on the

grounds mentioned in the im
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In response to above, the AC, Div. VI (Vastrapur) via email dated
17.10.2022 has forwarded the copy of communication dated 02.08.2021
of the DGGI, AZU, Ahmedabad. However, regarding other points no reply

received from him.
The DGGI, AZU, Ahmedabad vide above letter. to AC, Di-v::, VI,

A'bad South informed that during investigation of a firm/company and its
associates which is found as non-existent, they found some more
firms/companies also as non-existent. The DGGI has further informed that
fake ITC from these entities was flowing to the different taxpayers

including present appellant firm, which are making zero rated supply with
s·, i

or without payment of tax and availing the refund of accumulated ITC on

account of same .. Accordingly, the AC, Division - VI, A'bad South was
requested not to disburse any refund to the taxpayer till the clearance

from DGGI, AZU, Ahmedabad.

5(iv). Further, I find that in the present matter' the

0

adjudicating authority has rejected the refund claim on the ground that
· .the appellant has availed ITC from non-existent suppliers, hence ITC is
found to be not genuine and also on the ground that reply of Appellant is
not proper as it does not cover ·details of all suppliers. In this regard, I
find that the appellant has submitted the Reply to SCN under Form-GST
RFD-09 on 16.09.2021, wherein submitted the copy of GSTR 2A of May
202·1 i.e. of claim period. Therefore, while examining admissibility of
refund claim it was at all not difficult to ascertain whether any ITC is
pertains to said non-existent suppliers or not from the copy of said GSTR
2A. However, I do not find any such findings or grounds for rejection of
refund in the impugned order. Further, I find that the appellant has
submitted in the present appeal that the status of GSTIN are Active of all

· their suppliers as on 15.09.2021 and all suppliers have correctly

discharged the tax liability as on 15.09.2021. The appellant has submitted
the copies of said GSTIN status of suppliers. On going through same, I do
not find the name of non-existent suppliers as informed by the DGGI,

AZU, Ahmedabad in their letter.

5v). In view of foregoing facts, I find that the refund claim is

also rejected for the reason that appellant failed to submit proper reply
i.e. reply does not cover details of all suppliers. The appellant in the

present appeal contended that though the entire refund a~~~,.
comete as per rovtons or secton s4 or ee casr Act, 20 fee4}t
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claim is rejected without providing opportunity of being heard. In this

context, I have referred the Rule 92(3) of the CGST Rules, 2017, same is

reproduced as under :
(3) Where the proper officer is satisfied, for reasons to be
recorded in writing, that the whole or any part of the amount._
claimed as refund is not admissible or is not payable to the "
applicant, he shall issue a·notice in FORM GST RFD-08 to the
applicant, requiring him to furnish a reply in FORM GST RFD-
09 within a period of fifteen days of the receipt of such notice
and after considering the reply, male an order in FORM GST
RFD-O6 sanctioning the amount of refund in whole or part, or
rejecting the said refund claim and the said order shall be made
available to the applicant electronically and the provisions of sub
rule (1) shall, mutatis mutandis, apply to the extent refund is
allowed:

Provided that no applicatioh for refund shall be rejected without
giving the applicant an opportunity of being heard.

In view of above legal provisions, "no application for refund shall be rejected

without giving the applicant an opportunity of being heard". Further, I find.-·..

that if "refund is not admissible or is not payable to the applicant, he shall

issue a notice in· FORM GST RFD-08'. However, I find that in the present

matter, the impugned order is issued without being heard the 'Appellant'.

0
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Further, I find that the appellant in the present appeal5(vi).
contended that they are eligible for refund and they have filed the
complete refund application as per provisions of Section 54 of the CGST
Act, 2017. I find that the adjudicating authority has rejected the refund
claim on sole ground of information received from DGGI, AZU, Ahmedabad "' ·
as well as reply of appellant is not proper. Therefore, it transpires that ·

there is no other dispute with regard to refund claim. I find that the
adjudicating authority has erred in rejecting refund claim without verifying
the facts whether any ITC of claim period pertains to · non-existent
suppliers as informed by DGGI, AZU or hot. Therefore, I am of the view

that the impugned order is not legal and proper.

6. In view of foregoing facts, I find that the adjudicating

authority has violated the principle of natural justice in passing the
impugned order vide which rejected the refund claim without being heard
the appellant. Further, I am of the view that proper speaking order should
have been passed by giving proper opportunity of personal hearing in the
matter to the 'Appellant' and detailing factors leading to rejection of

refund claim should have been discussed. Else such order •
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sustainable in the eyes of law. Therefore, the adjudicating authority is

· hereby directed to process the refund application of the appellant by

following the principle of natural justice. However, as the DGGI, AZU,
Ahmedabad has informed that without their clearance no refund to be
disbursed to the appellant, therefore, refund claim may be disbursed ·only
after proper consultation with the DGGI, AZU about facts of present case.

In view of above discussions, the impugned order

passed by the adjudicating authority is set aside for being not legal
and proper; Accordingly, I allow the appeal of the "Appellant"

without going into merit of all other aspects, which are required to be
complied by the claimant in terms of Section 54 of the CGST Act, 2017
read with Rule 89 of the CGST Rules, 2017. The 'Appellant' is also directed

to submit all relevant documents/submission before the adjudicating

authority.
a ft«aaaftrafR +&sfat Rqzr(q)aal#fut star?t

The appeal filed by the appellant stands disposed of in above terms.
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(Dilip Jadav)
Superintendent (Appeals)
Central Tax, Ahmedabad

By R.P.A.D.

7%7Zrfel
(JYl·i:Ar Rayka) .

Additional €6mmissioner (Appeals)

Date:21.10.2022

To,
M/s. BRR Enterprise Private Limited,

• 308, III Floor, Sukuan Business Centre,
Swastik Cross Road, CG Road, Ahmedabad 380009

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad. ·
3. The Pr. Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Deputy/Assistant Commissioner, CGST & C. Ex, Division-VI

(Vastrapur), Ahmedabad South.
5. The Additional Commissioner, Central Tax (System), Ahmedabad South.

"6.Guard File.
7. P.A; File




